for the transmission of information to the United Nations so that violations of trust duties may be exposed to world opinion. 9 This note will discuss the unique development and grave inadequacies of the domestic trust relationship between Native Americans and the United States. It will outline the international trust provisions of the United Nations Charter, and it will conclude that the recognition of Indians by the United Nations, in some capacity, affords a just and proper solution to the problems inherent in the domestic trust.
Origin of the Domestic Trust Relationship
The seminal case on the status of Indians in the United States is Cherokee Nation v. Georgia.'° The controversy concerned a jurisdictional dispute between the state of Georgia and the Cherokee Nation of Indians. In the 1791 Treaty of Holsten the United States "solemnly guaranteed to the Cherokee Nation, all their lands not hereby ceded."" In 1802, Georgia ceded its claims to western lands to the United States on the condition that the United States extinguish Indian title to the lands within the borders of the state "as soon as it could be done peaceably and on reasonable terms."' 2 In 1827 the Cherokee Nation adopted a written constitution that reasserted its status as a sovereign power."' The Cherokees also resolved not to sell any more of their land.' 4 In reaction to this, and to the discovery of gold on the Cherokees' territory, the state of Georgia passed a series of laws that interfered with the Cherokees' sovereign rights that were guaranteed by treaty."
9. "Despite the harsh realities of power politics world opinion is a force to be reckoned with." Dr. Abram Justice Marshall also found that the protection language of treaties with the Cherokees precluded any consideration of them as an independent nation. 2 6 The dissent disputed this interpretation and noted that such protection arrangements were common among independent nations.2
The most important aspect of the Cherokee Nation decision, nevertheless, is that it laid the foundation for the United States' trust relationship with Indians. 28 This domestic trust grew out of Justice Marshall's description of the Indians as persons "in a state of pupilage," whose "relation to the United States resembles that of a ward to his guardian." ' 2 9 Although Justice Marshall cited no authority for this analogy, he apparently derived the language from the same source from which the international trust developed. 3 " Although both the domestic and the international trust have a common derivation, they evolved into separate be able to own land. 30 U.S. (5 Pet.) 1 (1831). This limitation has never been followed, and the rights of Indians are still constrained by discovery. 1967 ). Burke expressed the trusteeship principle as follows: "All political power which is set over men, and .. . all privilege claimed or exercised in exclusion of them, being wholly artificial, and for so much a derogation from the natural equality of mankind at large, ought to be in some way or other exercised ultimately for their benefit. If this is true with regard to every species of political dominion, and every description of commercial privilege, none of which can be original self-derived rights, or grants for the benefit of the holders, then such rights or privileges, or whatever else you choose to call them, are all, in the strictest sense, a trust; and it is of the very essence of every trust to be rendered accountable; and even totally to cease, when it substantially varies from the purposes for which alone it could have a lawful existence." 23 HANSARD https://digitalcommons.law.ou.edu/ailr/vol8/iss1/6 NOTES systems with opposite goals." The unique development of the domestic trust between the United States and American Indians, and its inadequacies, are discussed in the following section.
Development and Inadequacies of the Domestic Trust
Although Cherokee Nation created the domestic trust, it established neither the domestic trust's objectives nor the scope of the domestic trust's powers and duties. These aspects of the domestic trust emerged from the evolution of case and statutory law.
The first case to define the domestic trust's objectives was Cherokee Nation's companion case, Worcester v. Georgia. 32 In being appealed through the Georgia state courts, Worcester avoided the jurisdictional issue that had prevented Cherokee Nation from being decided on its merits. 3 The issue in Worcester was whether the Georgia laws extending state jurisdiction over Cherokee territory were unconstitutional as incompatible with treaties between the Cherokee Nation and the federal government. 3" The Supreme Court found that the Georgia laws were void and established that the federal government's power over Indians were exclusive.
35
The rationale for this exclusivity was developed in a later case: "They owe no allegiance to the States, and receive from them no protection. Because of the local ill feeling, the people of the States where they are found are often their deadliest enemies." ' 36 Thus, one objective of the domestic trust was determined: the federal government had a duty to protect the Indians from the states.
The scope of federal power over Indians did not come before the Supreme Court until more than fifty years later, in Ex parte Crow Dog. 37 Crow Dog had killed Spotted Tall on Indian land; after being punished according to tribal law, 3 ' A unanimous Supreme Court upheld the exclusive jurisdiction of the Sioux Nation. 42 "The pledge to secure to these people, with whom the United States was contracting as a distinct political body, an orderly government ... necessarily implies... self-government." 4 1 3 Indians could not be brought within the whites' legal system because "it tries them not by their peers, nor by the customs of their people, nor by the laws of their land, but by superiors of a different race."
Congress reacted to the Crow Dog decision by enacting the Seven Major Crimes Act that extended federal jurisdiction over Indians. 4 ' The Act's constitutionality was challenged in United States v. Kagama.4 The Act was upheld based upon the federal government's trust responsibility. 47 The Indians were regarded as wards and thus incompetent. Accordingly, the federal government as trustee had a duty, and hence the power, to protect them. 48 The Supreme Court thus found the domestic trust relationship itself to be the source of federal power over Indians.
Kagama rested upon a misinterpretation of the 1871 congressional act that discontinued treaty-making with Indians. 49 By that act, Indian relations with the United States were thereafter to be governed by agreements." Agreements were to differ from for- without Indian consent. 56 Lone Wolf sued to enjoin the enforcement of the statute on the ground that it conflicted with the treaty's express prohibition." The Supreme Court upheld the statute because Congress' power over Indians was plenary and not subject to limitation by treaty. 5 8 The Court reasoned that the power over Indians must belong to the federal government because "it has never existed anywhere else." 5 9 The Supreme Court thus ignored the existence of the Indians' retained rights plainly guaranteed by treaty.
In Lone Wolf the Supreme Court allowed Congress' unilateral abrogation of Indian treaties, despite the federal-Indian trust relationship. The congressional power of unilateral abrogation of treaties is well established in the domestic courts of the United States, 60 although such abrogations violate international law. 6 1 51. Id. 52. Id. Cohen stated that "while the form of treaty-making no longer obtains, the fact that Indian tribes are governed primarily on a basis established by common agreement remains, and is likely to remain so long as the Indian tribes maintain their existence and the Federal Government maintains the traditional democratic faith that all Government derives its just powers from the consent of the governed. Under the Act, tribally owned Indian land was broken up and assigned to each Indian as an individually owned parcel. 64 The
United States was to hold title to the allotted parcels in trust for twenty-five years, after which an Indian would, if declared competent, receive fee title. 65 After being declared competent the Indian became a citizen subject to the laws of the state in which he resided; thus Indian self-government would be extinguished. Unallotted Indian lands, deemed "surplus," were sold in fee to non-Indians. 6 The General Allotment Act had predictable results. Previous experiments with allotments had been acknowledged disasters for Indians.
6 8 Under the Act, the Indians' land base was reduced by almost two-thitds before Congress admitted the failure of the Act and halted the alienation of Indian land. 6 9 is subject to the "law of nations"). 73. In international law the right to self-determination means the "right freely to determine without external interference, their political status and to pursue their economic, social, and cultural development. The Court of Claims held that the language of the Allotment Act created an express trust relationship under which money damages for mismanagement were recoverable." The Supreme Court reversed, finding only a "limited trust" relationship that does not impose any duty upon the government to manage trust lands. 79 The Supreme Court has justified federal power over Indians by the implication of a trust relationship. 8 0 However, on the issue of duties owed to Indians, the Court held express trust language in a congressional statute to be insufficient to establish standard trust duties. 8 '
The General Allotment Act is one of the clearest examples of the creation of a trust relationship with Indians. However, the Supreme Court requires not only express trust language but also a clear recitation of the remedies available for a breach of trust duties." 2 Mitchell's practical result is that there will rarely be a remedy available for acknowledged breaches of trust duties. The dissent recognized that this standard offers "little to deter federal officials from violating their trust duties ... ."I These inadequacies require the search for alternatives if the rights of Indian people are ever to be respected. These alternatives are provided for by the United Nations Charter.
Alternatives to the Domestic Trust Available Through the United Nations
The application of international law principles to American Indians is not a novel proposition. Vitoria in the sixteenth century,1 4 and Phillimore in the nineteenth century, 5 advocated this position. It has, more recently, been advanced by an increasing number of writers.
8 6
Under the United Nations Charter, Indians could be recognized in any of three categories: (1) full membership, 8 7 (2) the trusteeship system, 8 " or (3) non-self-governing territory. 9 Each alternative will be examined separately to distinguish significant differences among them. 1967) (Vitoria "held that international law applied no less between Spain and the Indian principalities in America than between Christian States").
85. Phillimore, after reviewing the works of earlier writers, concluded that "the principles of international justice do govern, or ought to govern, the dealings of the Christian with the Infidel Community. They are binding, for instance, upon Great Britain, in her intercourse with the native powers of India; upon France, with those of Africa; upon Russia, in her relations with Persia or America; upon the United States of North America, in their intercourse with the Native Indians. The violation of these principles is indeed sometimes urged in support of an opposite opinion, but to no purpose; for it is clear that the occasional vicious practice cannot affect the reality of the permanent duty." R. PHILLIMORE 
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Full Membership
Full membership is the first alternative available to those Indian nations that have resisted the imposition of the domestic trust. 9 0 In international law the requirements for statehood are a permanent population, a defined territory, a government, and the capacity to enter into relations with other states. ' Although some American Indian nations still meet these requirements, 92 they have not been recognized as members of the United Nations.( However, a state's de facto existence does not guarantee its de jure recognition because this is often a highly political question. 3 Recognition is important for various reasons. The basis of international law is that through recognition states become mutually obligated to respect each other's fundamental rights. 94 The most comprehensive right of a state is the right to exist as a sovereign political unit.5 Today, moreover, recognition entitles states to bring violations of their rights before the International Court of Justice. 9 Although immediate recognition of a small The only other attempt to come before an international tribunal was the Mohawk Nation of the Grand River in Canada, who attempted to invoke the jurisdiction of the Internationa Court of Justice at the Hague. The Mohawks' complaint was dismissed on the ground that it failed to state a cause of action. 0. Ghobashy, The Claim of the Mohawk https://digitalcommons.law.ou.edu/ailr/vol8/iss1/6 19801 NOTES number of Indian nations is already merited, such recognition is neither appropriate for nor desired by many Indian groups. 97 
Trusteeship System
The second alternative available through the United Nations is the application of its trusteeship system. 98 Although American Indians served as the model from which the international trust evolved, 99 it has never been applied to them. The trusteeship system was intended to cover three categories of territories: former Mandates, former enemy territories, and "territories voluntarily placed under the system by states responsible for their administration.""' 0 To date, only territories within the first two categories have been placed under the system, although it has been suggested that members have a moral obligation to effectuate the third provision.' 0 1 Indians could appropriately be brought within this third category. 02 Nation of the Grand River under the Haldimand Agreement (undated).
These claims should be seen as having very little precedential weight. Both the Cayugas and the Mohawks belong to the Six Nations Confederacy, which might, perhaps, have more appropriately brought the action. See note 1 supra. Moreover, the binding authority that Anglo-American law attaches to precedents does not apply to decisions of the International Court of Justice. BRIERLY, supra note 94, at 354.
The United States has also reserved from the present International Court of Justice's jurisdiction "disputes with regard to matters which are essentially within the domestic jurisdiction of the United States as determined by the United States. . . ." Yearbook, 1971 Yearbook, -1972 Yearbook, , [1972 I.C.J. 63. This reservation is of doubtful legality and has been condemned as being contrary to article 36(6) of the International Court's Statute. Article 36(6) expressly places the power to decide any dispute as to the court's jurisdiction in the hands of the court itself. See BRIERLY, note 94, supra at 356-59.
97. See note 1 supra. 98. U.N. Charter art. 75-91. 99. The earliest concept of a trust over indigenous populations goes back to the sixteenth-century writings of Vitoria with regard to the indigenous inhabitants of the New World. See note 84 supra. In 1763 the Royal Proclamation of the British Government, dealing with the lands in the New World, embodies this trust concept. In 1783, Edmund Burke developed this trust concept into the "trusteeship" concept of colonialism upon which the international trust is based. See note 30 supra. Under the League of Nations covenant, the international trust was handled through the mandate system and the "native inhabitants" provision. This developed into the trusteeship system and the nonself-governing territories provision in the United Nations Charter. The United States assumed "the role of a trustee in a species of international guardianship" with regard to native populations under its control, from which only Indians were excluded. See Y. ELAYouTy, THE UNITED NATIONS AND DECOLONIZATION 47 (1971) . 100. U.N. Charter art. 77. 101. India argued that it was the clear intention of the Charter that the trusteeship system should apply to other non-self-governing territories besides former mandates. See 2 U.N. GAOR, Annex 51a, at 217-18 (106th plen. mtg.) 655-57.
102. The Supreme Court has found that "the Government ... under a humane and
The effect of placing a territory under the trusteeship system is merely to recognize the principle of international accountability for the welfare of the territory's native inhabitants. 1 3 Historically, the lack of accountability of domestic trusts was the impetus for the development of the international trust system. 1 04 Accountability is promoted through the United Nations' supervision, which involves periodic visits, examination of annual reports submitted by the administering authority, and other actions in conformity with the trusteeship agreement.'1 0 These provisions provide no actual enforcement sanctions beyond the direction of world attention to trust violations.' 0 6
The trust period is also temporary. The ultimate objective of the international trusteeship system is the "progressive development towards self-government or independence as may be appropriate to the particular circumstances of each territory and its peoples and the freely expressed wishes of the peoples concerned
'2107
Applications of the trusteeship system to a territory is clearly voluntary.1'0 It does not apply until the administering power enters into a trust agreement.' 0 9 It can only be suggested, therefore, that the application of the trusteeship system to some Indian groups would be the most appropriate way for the United States to discharge its trust reponsibility.''°N
on -self-governing Territories Provision
The third alternative available through the United Nations is the application of the non-self-governing territories provision.", The distinction between the non-self-governing territories provision and the trusteeship system is important, for they differ notably in their objectives, obligations, and application.
The objective of the non-self-governing territories provision is self imposed policy . . . has charged itself with moral obligations of the highest responsibility and trust." Seminole Nation v. United States, 316 U.S. 286, 296-97 (1942 [Vol. 8
https://digitalcommons.law.ou.edu/ailr/vol8/iss1/6 NOTES limited to the development of the native peoples' selfgovernment," 2 whereas the trusteeship system's objective is selfgovernment or independence." 3 This difference recognized that some territories cannot become completely independent, yet recognizes the need for international supervision.
The obligations under the two systems also differ markedly. While the interests of the native inhabitants are paramount under both systems," 4 the means of supervision differ. The only concrete obligation under the non-self-governing territories provision is the transmission of information to the Secretary-General.'' s There are no petitions, visits, or other supervisory provisions such as may be required under the trusteeship system." '6 In addition, the application of the non-self-governing territories provision applies automatically to all "territories whose peoples have not yet attained a full measure of self-government" upon the acceptance of membership. "'" The trusteeship system, as noted above, does not apply to a territory until the administering power places it under the system through a trusteeship agreement. " I 8 During the early stages of the implementation of the non-selfgoverning territories provision, U.N. members debated the issue of which territories were to come within the scope of this provision. ", 9 Belgium contended that members undertook to report on areas inhabited by natives or tribal groups under their jurisdiction.' 2 0 This position applied the international trust to cover indigenous peoples such as those living in Brazil, the United States, and other American republics.' 1 On the issue of the United States, Belgium stated: "There is no doubt that we could place the states of America, from the moment when they acquired their in- 
1980]
Published The United States suggested that the non-self-governing territories provision should apply "to any territories administered by a Member of the United Nations which do not enjoy the same measure of self-government as the metropolitan area of that Member.' ' 1 23 The United States also indicated that it had used a purely pragmatic approach in selecting the territories on which it would transmit information. 24 Although many other definitions were proposed, 2 ' and a list of factors drawn up to serve as a guide,' 2 none clarified the the issue of what territories are covered by the non-self-governing territories provision. However, 122. Id. The Belgians regarded the salt-water theory of colonialism as a myth. The Belgians found support for this position in the writings of Duncan Hall: "The idea that expansion by seaways, in the same space of time and for the same kind of reasons, has been of a quite different kind would have delighted a medieval schoolman." How wide, he might have asked, must be the space of water before a territory ceased to be a detached part of the mainland and became "overseas" and so was presumed to have become incapable of uniting politically with, or being assimilated to, the mother country? And he could have made good play with little-known facts of geography. Newfoundland, he could have pointed out, had a better claim to be regarded as "Overseas Britain" than Hawaii as "Overseas America." The latter was 2,400 statute miles from the American mainland and its population is preponderantly Asiatic and Polynesian. Newfoundland, on the other hand, was wholly British in population-and only 2,300 statute miles away from the mother country. The questioner might have gone on to ask, if the debate had been rather later than 1939, "What did land and sea distances matter anyhow in the air age when no point on the planet was separated from another by more than sixty hours-or had it ..already dropped to thirty?' " H. HALL, MANDATES, DEPENDENCIES AND TRUSTEESHIP 43 (1948 https://digitalcommons.law.ou.edu/ailr/vol8/iss1/6 NOTES when put into historical perspective, the territories "whose peoples have not yet attained a full measure of self-government" becomes clear.
The non-self-governing territories provision was derived from the "native inhabitants" provision of the League of Nations Covenant. 127 Under the League provision, members agreed to "undertake to secure just treatment of the native inhabitants under their control." 12 This clearly indicated the universal application of the international trust principle to all native peoples wherever situated. 129 The non-self-governing territories provision has only been applied to 74 areas that United Nations members have voluntarily placed under the system. 13 The limitation of the non-selfgoverning territories provision to areas voluntarily submitted is contrary to the intention of the United Nations Charter.' 3 ' This provision was intended to apply automatically to all territories within its definition. 32 Due to the self-executing nature of this provision, and the obligation to transmit information, the United Nations can attempt to expand its application to all territories within its purview.
There are two ways to expand the application of the non-selfgoverning territories provision.1 33 Article 73(e) requires that members transmit information to the Secretary-General. ' Because the Secretary-General is required to receive this information, he is thereby authorized to insist that he receive it. Otherwise, the Secretary-General would be unable to fulfill his duties.
A second method would again arise from the obligation to transmit information under article 73(e). In article 2 members undertake to "fulfill in good faith the obligations assumed by them" in the Charter. For a violation of these principles a member may be expelled. 35 To determine whether the principles of the Charter in article 2 are being violated the General Assembly must be able to discuss whether obligations under article 73(e) are being fulfilled. This is authorized by article 10.
